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(4) The term :~uaJ.i..fJina adverti.tDa'" !Deana any type ~
advertiaing lpecined by the (AmmiuiOD under IUbiectioll
(d)(3XA).

T'lCHNlCAL .uaNDMDTI

SIC. 123-4. Ca) SectiOD~ of the Communicati011l Act of 1934 (47
U.s.C. 396<1.1) ia ameDded by~ out pe.rqnpb (5) thereof.lll4
by redelipatiDg~pb(6) u~b (5).

(1) Section :w7(5) 01 the Coauiumicat1Ona Act 011934 (47 U.S.c.
397(15» ia ameDded b1~ out", Education. and Welfare" an~
in.aerting in lieu thereof"HWDaD Servicel". Q

CHAPTER 2-TELEVlSION AND RADIO BROADCASl'tNQ

alJlC_
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det .h15 subsection. groups or organizations. or members of group'
~r: rg~l.Z3tlon~. which ~n! underrepresented in the ownel'llhip of
Jr. 0 ommuniCatloru faCilities or properties will be granted ~ignifi.
'j! ,eo;

. preferences.
.:.an.,tSl The Commission ~hall have authority to reqUln! each qualified

iicant seeking a significant preference under subparSiTaph (AJ to
app It to the CommiMion such information u may be necessary to
,u~e the Commission to make a determination ~arding whether
ench applicant shall be granted luch preference. Such information
'~ be submitted in such form. at luch time., and in accordance
'th such erocedures. u the Com.miuion may r:equire.
Wl"'4XAJ The Commission. not later than ISO days alter the effective
d ~ of thiJ subeection, Ihall after notice and opportunity for hear·
.a rescnbe rules establiahing a sywtem of random selection for uae
lJ\1tJ'e Commission under t.h.iI subseCtion in any instance in which the
~mm.i.ssion. in ita discretion. determines that such u.ae ia appropriate
(or the granting of any lioenae or permit in accordance with para-

~l1l\(¥he Commission shall have authority to amend such rules
(rom time to time to the extent necessary to C8rrJ out the proviaions
of tlUl su~ion. ArJy ~ch..amend.ment shall be made after notice
IDd opj)Ortwuty for heanng..

(bl The Commisaion sh&ll have authority to uae the aptem of
random selection establiahed by the ColJ1m.iMion under section 309(0
of the Communicationl Act of 1934, u added in subsection (a), with
~ to any ap.plication for an initiallioeD.le or construction permit
which will involve any uae of the electromagnetic spectrum a.od

whicb(i) ia filed with the Com.misaion alter the date of the enactment
of tlUl Act; or

(2) is pending before the Comm.ission on such date ofenactment
but baa not been designated (or hearing on or before luch date of
enactment.

SPIC1AJ, R.EQliIlU:Ml:."n'S IlIUTtNO 1'0 BaOADCAS1'INO STAnON WeENO
APPUCAnONI

SIC. 1243. Section 311 of the Communications Act ofl934 (47 U.s.C.
3W is amended by adding at the end thereof the (oUowinc new
IUbeection:

"(dX1) It there are pending before the Commilaion two or more
applicationa for a lic:eD.le granted for the operation of a broad~
nation, only one of whiCh can be 1J'8.Dted. it Ihall be unlawful.
Wlthout .p~roval of the Commj";oa. for the applicantl or any of
them to effectuate an apeement whereby oDe or more of such
appliCI.QtI withdra.. h.iA or their application or Ifplicationa in
ex~ the payment of money. or the tra.a.afer 0 &lMti or any
other 01 v8.1ue by the remaini.ng applicant or applicantl.
_~'~2} ~ (or Commialion approval in any such cue shall be
~ la wri~ jointly by all the partiee to the acreement. Such
request IbaJl contain or be accompanied by full information with
~~ the ap-eement. set forth lD such detail. (orm. and m.anner
II.~e tummiallon .ha1lI'eQ.Wre.

, (3) Ththae Commiaaion shall approve the agreement only if it deter
auna. t (AI the agreement is conJiatent with the pubUc interest,
~\'1!l11enc:e: or .necesaitT, and (B) no party ~ the agreement med ita
~ appUcatlon for the purpoee of reaching or~ out such
.,."",ment.

Rulet on random
.eIKtlon.

,1 USC 309 llota.
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HoeSE CO~FERE:'-iCEREPORT :-';0. 9i-208

(page 6531

JOINT EXPLA..'lATORY STATEMENT OF THE COMMITTEE OF
CONFERE:-lCE

The managers on the part of the House and the Senate at the
conference on the disagreeing votes of the two Houses on the
amendment of the Senate to the bill (H.R 3982) entitled, "An Act
to Provide for Reconciliation Pursuant to Section 301 of the First
<Ancurrent Resolution on the Budget for Fiscal Year 1982," submit
the following joint statement to the House and the Senate in expla
nation of the effect of the action agreed upon by the managers and
recommended in the accompanying conference report:

The Senate amendment to the text of the bilJ struck out aU of
the House bilJ after the enacting clause and iMerted a substitute
text.

The House recedes from it.! disagreement to the amendment of
the Senate with an amendment which is a substitute for the House
bilJ and the Senate amendment.

The joint statement of managers which follows was prepared by
the <Ammittees on Jurisdiction, but is arranged by title of the con
ference agTeement. A brief overview by the Committees on the
Budget appears at the beginning.

STATEMINT or BUOOET CoNMI"M'U MANAGUS

By approving the First Budget Resolution for Fiscal Year 1982.
which included reconciliation instructions, <Angresa continued and
expanded its efforts to maintain control'over Federal expenditures.
Those reconciliation instructions directed fourteen Senate and fif
teen House commit~ to report legislation achieving uprecedent.
ed reductions which impact on Federal spending during rlSCaJ years
1981, 1982. 1983 and 198".

The provisions of the Omnibus Budget Reconciliation Act of 1981
are the culmination of the work of the committees in complying
with the reconciliation directives. Real savings have been achieved
which compare favorably with the reconciliation bills u passed by
the House and Senate.

The managers for the Committees on the Budget wish to ac·
knowledee the elltraordinary efforts of the conference participants.
l?artieu1arly the chairmen and ranking Members of the House and
Senate committees. in aehievine these savinrs.

What (olloW'S in this statement of managers is a title by title ex·
planation of the conference agreement. This explanation has been
prepared by the committees which determined the provisions of the
conference agreement which are in their separate jurisdictions.
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review occasionally brings to light certain matters with respect to a
broadcaster's performance that may otherwise have gone undete<::t.
ed. However. the most serious station deficiencies are generally
brought to the Commission's attention through complaints file<!
during the license term. Since this complaint process wIll continue
the public will have ample, opportunity to bring such matte~
promptly to the C<>mmlsslon s attention. Thus. an extenion of the
license term will not lessen the o,mmission's oversight and en.
forcement powers necessary to protect the public.

OTHER RADIO AND TE.UVlS10N PRovtSlONS

The Senate reconciliation bill contained numerious _provisions
with respect to the deregulation of radio and television. The Senate
receded from its position with respect to the following sections of
its bill: 1) Section 444-2(a) extending radio license terms indefinite
ly; 2) Section 444-2(1)) creating new procedures with respect to Ii.
cense revocation; 3) Section 44.t-4 prohibiting the FCC from requir.
ing radio licensees to:

a) provide news, public affairs. or locally produced programs;
bl adhere to a particular programming format
c) maintain program logs;
dl ascertain needs and interests. of the area served;
e) restrict the length or frequency of commerciall;

4) Section 444-4 requiring the Commission to report annually to
Con~ on the elimination of regulation relating to radio broad
caatmlr. 5) Section 445-3 prohibitinl the Commission from consider
illi a competint television broadcut applicant while it is consider
ing whether to renew the existing license; 6l Section 445-3 creating
a new standard for television licerue renewal; 7) Section 445-4 pro
viding that a station be re&S8igned to states presently without any
existin, commercial VHF station when a channel assignment be
.comes available in a neighboring state;

IlANOOW szucnOH or lNrrtAL UCJ:Nsa

The Senate bill included amendments to Section 309 of the Com
municationJ Act whicb permitted the Federal CommunicationJ
Commission. in ita diacreuon. where there is more than one appli
cant for a radio or television broadcast frequency that becomes
available. to arant the application hued on a system of random se
lection (i.... lottery) to be developed by the CommislioD. The confer
ence .,reement adds a De.. sublection to Section 309 directi.ni the
FCC to establish rules within 1SO da,.. of enactment or th.iII.,ula
tioa. M!tinc forth the procedurel to be foUowed in any Comm.i.eliOD
proceedinc 1D whicb the FCC. in ita diacretion, decides to put any
mitial liceDM or COMtructiOD permit OD the basil of random _Iec
tion. The conferees intend that this ~rovision may be applied by
the Comm.isaion to the grant of any hcenae (or 11M of th. el~
macnetic lpectunn in whicb there are mutually exclusive appb
can.tI for the same IicenJe.

The legislation provides that the Commisaion is to determine.
prior to conductin, any random selection procedure. that eacb ap
plicant who is to be included in the random selection meetl the
minimum or basic qualificationJ set forth in Section 308(b) of the
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Act. It is the firm intention of the conferr~ that Section 309fJ ~ 2)
requIres the Commission to conduct at most a "paper' hearing In
malung a determInation of mmimum <Lualil1catlons rather than a
tnal-type heann~ See c: S v F!o,.:da East Ccast Razlu.ay Co., 410
l'S. 2:Z4. 238-2-l~ ·19731 The 20nierees d:re'2~ that the Cvmm:sslon
e~ped;:e it.! deter:r.;nat.on at :n:nlm·... m '-i~a.;::cat:cns :n order that
the random se:ec::on proceed;::! :tseii oot:e de:ayed. T~e Comrm5
slon could, :'or :::s:ance. delegate autnonty to deter~,lne such quail,
:lcat;ons :0 the appropriate Bureau Chle! T~e ;:lrov:Slons oi Section
~i)9jc~ 2' or' :::e ..\ct shalt :'lot apply to ~r.e COIT.m:ssions determlna·
t:on )1" minlmUm quailticat:ons.

Sec~:on 30'?'J -3) is added directing the Cxr::r.lssion ~o establish
r'..lles and procedures to ensure t:-.at s:g:;:::c3n: jJreierences are
51ven :0 any §TOUps or organlZations. or :::embers oi §TOUPS or or·
ganizations. which are underrepresented :n the ownership of ::ele
communications facilities or propertles. It :s the tinn Intention of
the conierees that ownership by mmontles. such as blacks and his
panics. as well as by women. and ownership by other t.:nderrepre
sen ted groups. such as labor unions and community organlzatlons.
is to be encouraged through the award of Significant preierences In
any such random selection proceeding These are groups which are
inadequately represented in terms of nationwide telecommunica·
tions ownership, and it is the intentIOn of the conferees in estab
lishmg a random selection process that the objective of increasing
the number of media outlets owned by such persons or groups be
met.

The conferees note that the current system based on compara
tive proceedings) of awarding licenses ...... here mutually exclusive ap
plicants exist often produces substantial delays and burdensome
costs on both the applicant and the Commission. it is the intention
of the confer~ by authorizing the Commission to conduct random
selection of licenses that these costs and burdens be alleviated. By
making a determination that all applicants participating in the
random selection process meet the Section 308(b) basic qualifica
tions. however. the public continues to be protected from unquali
fied li.:ensees.

By the establishment of basic qualifications and the elimination
of initial comparative hearings. the conferees intend that much of
the present delay and expense can be eliminated with no adverse
effect on the provision of services to the public.

The confer~ wish to emphasize that a random selection pro
ceeding is to be used by the Commission in its discretion. and that
the conferees do not intend to discourage the use of the compara
tive hearing process by the Commission where. due to a sufficiently
small number of applicants or for other reasons. a comparative pro
ceeding would better serve the public interest. convenience and ne
cessity.

The confer~ note that delays and expense which are often in·
curred with respect to certain comparative proceedings can. in an
of themselves. present a substantial barrier to entry mto telecom·
municatiolU markets by those who are presently unable to incur
such cosu. Thus. a random selection proceeding will encourage
those presently discouraged by these bamers to seek a license
award.
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The confe~ are particularly concemed with the delay that will
result if comparative proceedings are used to award licenses for
low.power U!levision service. The Commission has already received
over 5.000 applicatIons. most of which are. or will be. mutually ex·
clusive with other applications. Unless altern aU! procedures are de
'11~. ~he CommissIon will have geometrIc increase in comparative
heanngs and many yean of delay in action on these applications.
The conferees note that a matter such as this is ideally suited for
the application of random selection procedures. By authorizing the
Commission to apply random selection to any license application
already submitted. but not yet designated for hearing, it will be
possible to process low·power television applications rapidly on a
random selection basLS.

Section 309(j)(4J directs the Commission. after notice and opportu
nity for hearing. to prescribe rules establishing a system of random
selection. The conferees intend that the OJmmission will imple
ment this section in accordance with j US.C. 553.

FRIVOLOUS UCENS! APPUCATlONS

Section 1243 adds a new subsection 311<dl to the OJmmunications
Act of 1934. This subsection makes it unlawful. without approval of
the FCC. for the applicants for a broadcasting station license to ef.
fectuate an agr~ment whereby one or more of the applicants with.
draws their application or applications in exchange for the pay·
ment of money, or the transfer of assets or any other item of value
from the remaining applicant or applicants.

Subsection 311<dl is intended to prevent a situation in which a
person files a frivolous application for a station license in order to
harass an incumbent which is applyinl for renewal of its license
<or any other legitimate applicants for the same Iicensel. and offers
to withdraw the frivolous applications upon parment of money or a
transfer of assets by the legitimate applicant. Payment or transfer
could be either to the frivolous applicant or to third parties.

Under paragraph (dX3l. the FCC may approve an agreement be
tw~n or among applicants. as described in paragraph (d)(l). only if
the OJmmission finds that the agr~ment is consistent with the
public intrest., convenience and necessity, and also that no party to
the agr~ment filed its license application for the purpose of reach·
ing or carrying out such an agreement.

AUOCATlON OF VHF Tn.EVISION STAnON TO NEW JERSEY AND
DELAWARE

The House conferees wish to note that they argued strongly for
an amended version of a j)rovision in the Senate bill which would
have provided that a VHF television license be reassigned. if tech
nically feasible. from a neighboring state to New Jersey or Dela
ware if such license was revoked or denied by the Commission. The
Senate would nt't accept any provision dealing with this issue in
the context of the legislation agreed to in thil conference. However.
the Senate conferees were sympathetic to the situation in New
Jersey and Delaware.
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PUBLIC LAW 97-259-5EPT. 13. 1982

Public Law 97 -259
97th Congress

An Act
To amend t::e wrnmulljcatlOlU Act of 1934. a.cd for other purposes.

Be it eruu:~d by the $eMtt and House of RepresentatlL'es of the
Umted States o;Ameri£a in Congress assembled,

TITLE I-e:OM.\fUmCATIONS A....m::-mME:-ITS

SHORT TITLE

SEcrION. 101. This title may be cited as the "Communications
Amendments Act of 1982".

FlNA."lCtAL INTERESTS or ME.'fBERS AND EMPLOYEES or FEDEllAL
COMMUNlCATIONS COMMISSION

96 STAT. 1087

Sept :3. ,982

:H R. 32391

C"mm unlcatlons
.-I.ct of ;93·t
amendment.
Commumcatlons
Arnendrnen~

Act oi 1982

~i esc 609 note

SEC. 102. Section 4(1» of the Communications Act of 1934 (47 U.S.C.
154(b» is amended to read as follows:

"(bXl) Each member of the Commission shall be a citizen of the
Unite<! States.

"(2XA) No member of the Commission or person employed by the
Commission shall-

"(i) be fmancially interested in any company or other entity
engaged in the manufacture or sale or telecommunications
equipment which is subject to regulation by the Commission;

"(ill be financially interested in any company or other entity
engaged in the business of communication by wire or radio or in
the use of the electromagnetic spectrum;

"(iii) be financially interested in any company or other entity
which controls any company or other entity specified in clauae
(i) or clause (ii), or which derives a siinificant portion or ita total
income from ownership of stocJa. bonda, or other securities of
any such company or other entity; or

"(iv) be employed by, hold any ofticial relation to. or own any
stocks, bonda, or other securities of, any person significantly
regulated by the Comm.i.ssion under t.hia Act;

except that the prohibitioDl establiahed in t.hia subparagraph shall
apply only to financial interests in any company or other entity
which baa a significant interest in communications, manufacturing,
or sales activities which are subject to regulation by the Commis
sion.

"<BXi) The Cornmilaion sh.all have authority to waive. from time to
time, the application of the prohibitions establiahed in subpara
graph (A) to perIODS eml~~by the CommiBlion if the Commission
determines that the cia! interestl or a person which are
involved in • particular ClLM are minimal, except that such waiver
authority shall be subject to the pt'O"IiaioDS or eectiOD 208 of titl. 18,
United Statee Code. The waiver authority establiahed in t.hia sub~.
qraph shall not apply with respect to memben or the ColDDliamon.

Prohibitiona.

Waiver
authority.

'J
~



96 STAT ~094 PUBLIC LAW 97-259-SEP1'. 13. 1982

appears therein the following: ". or which the C"mrnission by rule
has authorized tA:> operate without a license under section 307(e)(IJ....

Ali'THORlZAnON or TE.MP<lRAAY OPERAnONS

SEC. ll·t Section 309(f) of the C<>mmunications Act of 1934 (47
L'.S.c. 309(f) is amended-

ill by striking out "emergency" each p'lace it appears therein
and inserting in lieu thereof "temporary";

12) by striking out "one additional period" and inserting in
lieu thereof "additional periods"; and

(31 by striking out "ninety days" and inserting in lieu thereof
"180 days".

RANDOM SE.LEcnON SYSTEM roa CERTAIN UCENSES .....'1/0 PERMITS

SEC. 115. (al Section 309(i)(1) of the Communications Act of 1934
(47 U.S.C. 309(iXl)) is amended-

(1) by striking out "applicant" the rtnt place it appean
therein and inserting in lieu thereof "application"; and

(2) by striking out "the qualifications of each such applicant
under section 308(bY' and mserting in lieu thereof "that each
such application is acceptable for filing".

('0) Section 3()9(iX2) of the Communications Act of 1934 (47 U.S.C.
309(i)(2)) i8 amended to read as follows:

"(2) No license or construction permit ahall be granted to an
applicant selected pursuant to paragraph (l) unless the Commission
determines the qualificatiol1l of such applicantjursuant to subeec·
tion (a) and section 308(b). When substantial an material questiol1l
of fact exist concerning such qualifications, the Commission shall
conduct a hearing in order to make such determinations. For the
purpose of making such determinations, the Commission may, by
rule. and notwithstanding any other provision of law-

"(A) adopt procedures for the submission of all or part of the
evidence in written form;

"(13) delegate the function of presiding at the taking of written
evidence to Commission employees other than administrative
law judges; and

"(C) omit the determination required by subsection (a) with
respect to any application other than the one selected pursuant
to pa.ragraph (1): .

(cXl> Section 309(iX3XA) of the Communications Act of 1934 (47
U.s.C. 309(iX3XA» it amended by striking out ", groupe" the rU"St
place it appears therein. and all that follows through the end
thereof. and inserting in lieu thereof the following: "used for grant
ing licenses or colUltruction permits for any media of mass communi
cations. significant preferences will be granted to applicants or
groupe of applicants, the grant to which of the license or permit
would increase the diversification of ownership of the media of mass
communicatioD& To further diversify the ownership of the media of
masa communications. an additional significant preference shall be
granted to any applicant controlled by a member or members of a
minority FUP.':.

(2) Section 309(iX3) of the Communications Act of 1934 (47 U.S.c.
309(iX3» i8 amended by addi.ni at the end thereof the following new
subparagraph:

"(C) For purposes of this paragraph:



PCBLIC L-\W 97-:259-SEPT. 13. 1982 96 STAT. 1095

"(i) The term 'media of mass communications' includes televi
sion. radio. cable television. multipoint distribution service,
direct broadcast sateUite service. and other services, the li
censed facilities of which may be substantially devoted toward
providing programming or other information servi~ within
the editorial control of the licensee.

"(ii) The term 'minority group' includes Blacks. Hispanics.
American Indians, Alaska Natives. Asians, and Pacific
Islanders....

(d) Section 309(i)(4)(A) of the Communications Act of 1934 (47
U.S.C. 309(i)(4)(A}) is amended by striking out "effective date of this
subsection" and inserting in lieu thereQf "date of the enactment of
the Communications Technical Amendments Act of 1982".

AGREEMENTS RELATI.'''<G TO WITHDRAWAL OF CERTAIN APPUCATIONS

'~e<1ia of :nasa
communlca·
tlOns..

'~jnOrtty

group..

SEC. 116. (a) Section 311(c)(3) of the Communications Act of 1934
(47 U.s.C. 31l(cX3)) is amended by striking out "the agreement" the
second place it appears therein and all that follows through the end
thereof and inserting in lieu thereof the following: "(A) the agree
ment is consistent with the public interest. convenience. or neces
sity; and (B) no party to the agreement med its application for the
purpose of reaching or carrying out such agreement. ...

(b) Section 311(dXl) of the Communications Act of 1934 (47 U.s.C.
311(dXl» is amended by striking out "two or more" and all that 9S Stat. 731
follows through "station" and inserting in lieu thereof the following:
"an application for the renewal of a license granted for the oper-
ation of a broadcasting station and one or more applications for a
construction permit relating to such station".

(c) Section 311(d)(3) of the Communications Act of 1934 (47 U.s.C.
311(dX3» is amended by striking out "license".

WILLFUL OK REPEATED VIOLATIONS

SEC. 117. Section 312 of the Communications Act of 1934 (47 U.S.C. DefInitions.
312) is amended by adding at the end thereof the following new
subsection:

"(0 For purposes of this section:
"(1) The term 'willful', when used with reference to the

commission or omission of any act, means the conscious and
deliberate com.misllion or omission of such act, irrespective of
any intent to violate any provision of this Act or any rule or
regulation of the Commission authorized by th.ia Act or by a
treaty ratified by the United States.

"(2) The term 'repeated'. when used with reference to the
commission or omission of any act, means the commisaion or
omission of such act more than once or. if such commisaion or
omission is continuous. for more than one day....

APPUCABILITY or CONS'TRUCTlON PERMlT REQUlll.EM:ENTS'l'O CUTAIN
STAnONS

SIC. 118. Section 319(a) of the Communications Act of 1934 (47
U.S.C. 319(a» is amended by striking out "the construction of which
is begun or is continued after this Act takes effect,".
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• •

JOINT EXPLANATORY STATE~ENT OF THE CO~l=--nTTEE OF
CO~FERENCE

The managers on the part of the House and the Senate at the
conference on the disagreeing votes of the two Houses on the
amendments of the Senate to the bill (H.R. 3239) to amend the
Communications Act of 1934 to authorize appropriations for the ad
ministration of such Act. and for other purposes. submit the follow
ing joint statement to the House and the ::senate in explanation of
the effect of the action agreed upon by the managers and recom
mended in the accompanying conference report:

The Senate amendment to the text of the bill struck out all of
the House bill after the enacting clause and inserted a substitute
text.

The House recedes from its disagreement to the amendment of
the Senate with an amendment which is a substitute for the House
bill and the Senate amendment. The differences between the House
bill. the Senate amendment, and the substitute agreed to in confer
ence are noted below, except for clerical corrections, conforming
changes made necessary by agreements reached by the conferees.
and minor drafting and clarifying changes.

TITLE I

SHORT TtTLZ

HOUH bill
The House bill provided that the bill may be dted as the "Feder·

al Communications Commission Authorization Act of 1981."

$clUJ" Onundnullt
The Senate amendment provided that this title may be cited as

the "Communications Amendments Act of 1982."

Conf,T'fTlCf ,ul»titu"
The coDference substitute adopu the Senate provision.
While the CommunicatioM Act of 193<& has been amended sever·

al times lince ita initial passage, it has never received a thorough
technical overhaul and cleanoup. The Act still contains numerous
ialtances or obsolete lancuace, while imposinr reru1atory require
menta and responsibilities upon the FCC which are no longer nec
esaary in licht or advancements in technology and changed circum·
stances.

While many of the provisions of the Conference Substitute are
merely technical revisions of existing law, several provisions
permit the FCC to have greater flexibility in reorganizing staff. in
carrying out ita duties. and in reducing the amount of unnecessary
paperwork.

2261
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The C,;:".ferees Mte that requiring the COT':'lmtSSlon to find :he ap
plicant se.ected by the lottery fully qualified ilrlor to the irant of
the ~Icer.:se to that applicant protect! the publlc from ~nquaiified
l:cer.sees, while affording the Commission the relief from the
burden of having to pass on the full range of qualifications of every
applicant. As with the use of non-AWs to conduct hearings. the
post·selection assessment of qualifications process is strictly limited
to the lottery context and should not be utilized in the traditional
comparative process.

.4pplLcotlon of preferences in 0 random selec!lon system. -It .s the
firm tntent of the Conferees that traditional Commission objectives
designed to promote the diversification of control of the media of
mass communications be incorporated in the administration of a
lotterv s)'stem under section 309Cil, as amended by thiS legislation.
The Commission's application of its Policy Statement on Compara
tive Broadcast Hearings. 1 F.C.C.2d 393 (1965), has resulted in sig
nificant comparative advantages to minority<ontrolled applicants
and to applicants with a low degree of ownership interest in mass
communications media, While the degree of advantage. merit. or
preference heretofore awarded to such applicants need not be pre
Cisely duplicated in the administration of a random selection
system. the Conferees expect that the Commission's lottery rules
will proVlde significant preferences to applicants (especially those
who are minority<ontrolled). the grant to whom of the license or
permit sought would increase the diversification of the media of
mass communications. The Conferees intend that two distinct di·
versity preferences be applied where appropriate: a media owner·
ship preference and a minority ownership preference:

The underlying policy objective of these preferences is to pro
mote the diversification of media ownership and consequent diver
sification of projl'amming content. This diversity princifle is
grounded in the First Amendment. as illuminated in a line 0 cases
in large part stemming from Auociated PrtSS v. Unlttd Statts,
where the Supreme Court stated that the First Amendment "rests
on the assumption that the widest possible dissemination of infor
mation from diverse and antagonistic sources is essential to the
welfare of the public." 326 U.S. 1. 20 (19451, Thus. in finding that
the "public interest. convenience. and necessity" would be served
by granting a given masa communications media license. "the Com
mission simply cannot make a valid public interest determination
without considerin, the extent to which the ownership of the
media will be concentrated or diversified by the rrant of one or an·
other of the applications before it." Citizt1LS Communications
~nttr v. FCC, 447 F.2d 1201. 1213 n. 36 (D.C. Cir. 1971>.

The nexus between diversity of media ownership and diversity of
~rocrammin, sources has been repeatedly recognized by both the
Commission and the courts. For example. in promulgating its "con
centration of control" regulations. the Commission stated that "the
fundamental purpose of this facet of the multiple ownership rules
is to promote diversification of prOITam and service "'iewpoints as
well as to prevent any undue concentration of economic power :on·
trary to the public interest." Amendment of Sections 3.35. 32~O,
and 3.636. Report and Order. 18 FC.C. 288 119531, afrd. UrI/led
States v. Stortr Broadcasting Co., 351 U.S. 192 111956l. In its rule-

I. ~6 S Ct. 763. 100 LEd. lOll.
2284

3



CO~~tl':"oIICAT(Q~S .-\:,tE:"o'O:'IE:"oITS ACT
? !.. ~7-:59

~;)age~l]

:nakinr on low power televIsion. the CommIssion noted :hat it has
received expressIons of interest from mmontles wIshing to develop
new services and that it "specificaily encourages thiS interest. and
fully intends that the inauguration of this new broadcast servIce be
the occasion for assuring enhanced diversity of ownership and of
vlewpoints in television broadcasting." lAw Power Television
Broadcasting. Notice of Proposed Rulemaking. 82 FC.C. 2d .\7. 77
11980). In TV 9. [nco v. FCC. a landmark case dealing with compara·
tive merit for minority applicants. the court stated "that it is upon
ownership that public policy places primary rellanee With respect
to diversification of content. and that historicall)' has proved 5ig~

nlticantly influential with respect to editorial comment and the
presentation of news." .\95 F.2d 929. 938 IDC Cir. :9i3). cert.
cUnted. 418 U.S. 986 n97.n
~mmon carrier licensees are often not engaged in the provision

of information or mass media services over their facilities which
they control. When common carrier licensees do exert such control.
by definition they do not exclusively control the content of the in
formation or programming which is transmitted over their facili
ties. Thus. Section 309m. as amended by this bill. only requires sig
nificant preferences to be applied to licenses or construction per
mits for any media of mass communications. This permits the C<>m
mission to use a lottery without preferences for services such as
common carrier "beepers," for which there is a large back·log of .
applications.

A question arises as to the administration of a lottery in services
which may be neither clearly common carrier nor broadcast enti·
ties (such as multipoint distribution servicel, or services in which
the applicant may be able to self-select either common carrier or
broadcast status (such AI the Commission's treatment of the direct
broadcast satellite service>. The Conferees intend that the Commis
sion apply sirnificant preferences. if it decides to use a lottery
system for these services. to the extent that the licensees have the
ability to provide under their direct editorial control a substantial
proportion of the programming or other information services over
the licensed facilities. If such services are treated by the Commis
sion in the future strictly as common carrier servlces with no abili
ty on the part of the licensee to exercise direct editorial control
over a substantial proportion of the programing offered over its
facilities. no preferences need be applied in using a lottery system
for those services.

Chcracteriflicl of tM prt(,,,,n.cu.-one important factor in diver
sif~ the media of mall communications is the deeree of appli
cantl ownership interest in other media of mass communications.
The definition of media of masa communications relevant here in
dud. the entities listed in section 309<iX3ltCXil. AI amended by
~ Act. plus daily newspapers. which the Commission has long re
prded U important in considering the diversification of the media.
~ '.r., Multiple Ownership of Standard. FM and Television
Broadc:ast Stations, Second Report and Order. 50 F.C.C.2d 1046.·
modified, Memorandum ReP,Ort and Order. 53 F.C.C.2d 589 <l975>.
!ffd sub nom.• FCC v. Nat I Citizens Comm. (Of' Broadc<utin,. 436
U.S. 7i5!U978>; Policy Statement on Comparative Broadcast Hear·
ings. 1 F.C.C.2d 393. 394-95 (1965).

~_ :Ill S.Cl. ::o9li.'ici l..£tl ;!d ~lI'I
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To ~he degree an applicant for a iicense Or permit for the media
of mass communications has controlling interest In no other. or few
other. media entitles, the poticy of diversifying media ownership
would be promoted by the grant of the license to such an applicant.
Thus. the Conferees intend that in the administration of a lottery
to be used for granting licenses or construction permits for any
media of mass communications. the Commission award a slgnlfi·
cant media ownership preference to those applicants whose owners
control no other media of mass communications. The Conferees be·
lieve that the amount of this preference must be no less than a
fixed relative preference of 2: 1 for each such application. Thus.
each such situated applicant must be awarded a preference so that
its chances of being granted the license in a lottery are at least
doubled from what its chances would be if a straight random selec·
tion process without preferences were conducted. Similarly. a
media ownership preference should be awarded to those applicants
whose owners. when aggregated. have controlling interest 'over
5O%l in 1. 2. or 3 other media of mass communications. The Confer
ees believe that the amount of this preference must be no less than
a fixed relative preference of 1.5:1 for each such application. ~o
media ownership preference should be awarded to applicants whose
owners. when agiTegated. have controlling interest (over 500/0 l in
more than 3 other media of mass communications properties.

The Conferees are concerned that the objectives of this media
ownership preference scheme might be diluted where there are
large numbers of applicants in a given use of a lottery. To help
insure that these preferences have appreciable impact on the re
sults of the lottery. adjustments in the preferences awarded may be
required where there is a relatively large number of total appli
cants compared to the number of applicants deserving of the media
ownership preference.

The COnferees intend that the Commission assign applicants to
groupe based on the number of other media of mass communica
tions owned. A specific multiplier (preference) factor should be ap
plied to each applicant in a given group. the (actor varying inve~

Iy with the number of media of mass communications owned by the
applicants in that particular group. After the appropriate prefer
ence factor iI applied to each preferred applicant. the overall likeli
hood of sele<:tinl an applicant from on. or the preferred groups
should be calculated. If this probability does not meet or exceed .4.
the individual applicant selection probabilities should be recomput
ed to brin, the combined preferred grou~ probabilities to no less
than. 4 <See Adminiltering the Sratem of Random Selection. infral.

A second important factor in divenir~nl the media of mass com
munications iI the decree of applicants ownership interest in other
media or lila. communications which are in. or close to. the com
munity hein' applied ror. See Poli~ Statement on Comparative
8fMdeut Hiannp. 1 F.C.C. 2d 393. 395 (1965). Th. Commission
... rteopized the importance of thil factor in promulgating local
.... own.nhip rules barrin, the common ownenhip of a VHF
'1iIIrriIion station and an aural (AM or FM radio) station in the
~communit~.Multiple Ownenhip of Standard. FM and Televi-
sion Broadcast Stations. Fint Report and Order. 22 F.C.C. 2d 306
1lt70). modified. Memorandum Opinion and Order. 28 F.C.C. 2d 662
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'1971). and barr,ng dally newsoaper-broadcast sta:.on combina·
tions under common ownership in the same comm,,:my. ~Iultlple

Owne~hlp of Standard. F~I and Tele"'lsion Broacc3St Stations.
Second Report and Order. 50. F.e.e. 2d 1046. mo<:hi1ed. ~Iemoran·
dum Report and Order. 53 FCC. 2d 589 1 19751, aird sub nom. FCC
v Sat'l CLtLzen.s Camm. for Broadca.stulg, 436 US 775, 1978).

The Conferees strongly believe that the avoidance oi local owner·
ship concentration should continue to be a factor of major signifi
cance in promoting diversity in the licenSing process. Where an ap
plicant for a license or permit has controlling lnterest over 50 per·
cent; in any other medium of mass communications which would
be co-located with the licensed facility sought. it would not promote
diversity to give such an applicant a preferred stati.1S relative to
other applicants. Thus. in the administration of a lottery system to
be used for licenses or permits in the media of mass communica
,tions. no media ownership preference should be awarded to any ap
plicant whose owners. when aggregated. have controlling interest
(over 50 percent) in any medium of mass communications which is
licensed to serve. franchised to serve lin th case of a cable televi
sion system). or primarily serves (in the case of a dally newspaper>
the community of license for which of the grant is sought.

The Conferees expect that the Commission will make certifica·
tion as to whether or not an applicant has a controlling interest in
any media of mass communications in the community of license of
the grant sought a prerequisite for an acceptable application for a
license or permit for a medium of mass communications. Appli·
cants who do have such ownership interests should be ineligible for
a media ownership preference, notwithstanding the possibility that
they might otherwise receive a preference by virtue of owning only
a few media of mass communications. In sum. awards of licenses
which would increase local media ownership concentration. by defi·
nition would not further the goal of diversifyin, media ownership.
and thUJ the Conferees intend that such applications not be eligible
for a diversity preference.

A third important factor in diversifyin, the media of mass com·
munications it promotinc ownership by racial and ethnic minor·
ities-groups that traditionally have been extremely underrepre
sented in the ownership of telecommunications facilities and media
properties. The policy of encouragin, diversity of information
sources it best served by not only awarding preferences based on
the number of properties already owned. but abo by assurin, that
minority and ethnic lfl'oupl that have been unable to acquirt any
significant decree of media ownership are provided an increased
opportunity to do 10. It it hoped that this arproach to enhancinl
divenity tIU'OUIh wch Itructural means wil in tum broaden the
natw't and type of information and pf'OITamminc disseminated to
tM- public. nie Conferees find that the effects of put inequities
....miDI from racial and ethnic discrimination have resulted in a
..... underrepresentation of minorities in the media of mass com·
alIlDications. II it hu adversely affected their participation in
other secton of the economy as well. We note that the National As
sociation of Broadcasters recently reported that of 8.i48 commer
eial broadcast stations in existence in December 1981. only 16~. or
leu than two percent, were minority owned. Similarly. only 32 of
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the 1.386 noncommercIal stations. sl igr. tiy o....er two per:ent. we:-e
minorlty owned.

One means of remedying the past ~onomic disadvan~ge to mI'
norities which has limited their entry ,nto vanous s~tJrs of the
~onomy, including the media of mass communications. Whlle pro
moting the primary communications policy obj~tive of achievin, a
greater diversification of the media of mass communicatIons. is to
provide that a significant preference be awarded to minonty<on·
trolled applicants in FCC licensing proceedings for the media 0;
mass communications. The narrowly·drawn preference scheme es·
tablished in s~tion 309fil. as it is amended by this legislation. is
intended to achieve such a purpose. Evidence of the need for such
preferential treatment has been amply demonstrated by the Com·
mission. the Congress. and the courts. See. in this regard. State
ment of Policy on Minority Ownership of Broadcast FacUities. 68
FC.C.2d 979 (19781; FCC Minority Ownership Taskforce. Report on
Minority Ownership in Broadcasting \May 11. 19781 at 3. 7-9: and
FullilolJf v. KlutzrucJc• .148 US. 44gJ( 1980), and reports cited therein
at 467 n.55. As the court stated in CitluI'LS CommunicatLolI$ Center
v.FCC:

The Commission ... may also seek in the public inter·
est to certify as licensefl those who would speak out with
fresh voice. would most naturally initiate. encourage. and
expand diversity of approach and viewpoint. . . . As new
interest (rOUpi and hitherto silent minorities emelie in
our society, they should be given some stake in and chance
to broadcast on our radio and television frequencies.

447 F.2d 1201. 1213 n.36 <D.C. Cir. 1971) (citation omitted).
The Conferees intend that in the administration of a lottery to be

used for ifanting licenses or construction permits for any media of
mass communications, the Commission award a significant minor
ity ownenhip preference to those applicants. a majority of whose
ownenhip interests are held by a member or members of a minor
ity eroup. The Conferees believe that the amount of this preference
must be no less than a rued relative preference of 2:1 for each such
application. For purposes of becoming eligible for this minority
ownenhip preference. indivlduall who are participants in a IJ'Oup.
partnership or corporate entities and who are memben of different
minority or ethnic eroups should be allowed to auresate their
ownership interests to achieve a majority interest in any given a~
plication. •

It it clear that the current comparative hearin. process hal not
resulted ill the award of sicnificant numbers of licenses to minority
pous-- Man? minority applicants are simply unable to participate
m comparative hearinp which often take a considerable period of
time and r:equire subtantial economic resources. The Conferees be
lieve that a lottery preference scheme will ifeatly speed the proc
esa of initial licensing awards. and will permit not only ifeater
numbel"l of minority ifOUPS to apply for licenses. but also will
result in the award of a greater proportion of available licenses to
minorities than has been the case to date.

It should be noted that such groups as women. labor unions. and
community organizations which were mentioned in the legIslative

3. 100 S.Ct mao li.$ t..£cL!4 9ftL
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hlstorv 'Jf the lottery statute that was originally adopted. Confe~·
ence Report on H.R. 3982. Omnibus BUdfet Reconciliation Act 'Ji
1981-Book 2. H.R. Rep. ~o. 97-208. 9 th Cong.. 1st Sess. 597
(981). are all significantly underrepresented in the ownership of
telecommunications facilities. Such applicant groups would. of
course. be eligible for both media ownership and minority owner·
ship preferences if they meet the eligibility guidelines. The Confer·
ees expect that such gTOUPS will also substantially benefit from thiS
lottery preference scheme. and. consequently. the Amencan public
will benelit by having access to a wider diversity of information
sources.

The o~rative definition of minority (l'oup is found in section
309(i)(3)(CXiil. as amended by this bill. It is the Conferees intention
that the definitions in Office of Manll(ement and Budget Statistical
Policy Directive No. 15. "Race and Ethnic Standards for Federal
Statistics and Administrative Reporting." be utilized for guidance
with regard to any dispute as to an individual's membership in a
named group.

The Conferees direct the Commission to report to the Con(l'ess
annually on the effect of section 3090)(3) and whether it serves the
eurposes stated. See generally Fullilove v. Klutznick. 448 U.S. 4018.
;)10. 513 (1980). This report should include a statistical breakdown
of the characteristics of applicants involved in lottery proceedings.
those receiving preferences. and those actually awarded licenses.

The Confenes intend that both a media ownership preference
and a minorit.y ownership preference will be available to all elili
ble applicanta. Thus. for example, an applicant, a majority of which
is owned by minorities. and whose owners have no controlling own
ership interests in the media of mass communications. would re
ceive no lese than a cumulative. 3:1 preference over an applicant
without preferences. Moreover, an applicant. a majority of which is
owned by minorities. but. whose owners have controllin. interest in
four media of mass communications properties or a medium of
mass communications servin, the community of license of the
grant sought. would still recelve a minority ownership preference
(thou.h not beinl elilible for I media ownership preference).

With respect to bOth the media ownership and minorit.)' owner·
ship preferences. the Conferees expect that the CommissIon shall
evaluate ownership in tenna ot the beneficial owners of the corpo
ration. or the partnen in the cue of a partnership. Similarly,
trusta will be eValuated in terma of the identity of tbe beneficiary.

The Conferees upect that the preferences which will be awarded
in the ldminiArlltioG oC a lottery will result in a real and substan
t.ial lDcnue in the diversity of ownenhip in the media of mass
COIIlDlGDicatiorw and consequent diversificat.ion of media view·
poIaW; '111. Confertfl note that this carefully daigned preference
IC.... could be undermined by t.he rapid re-assignment or trans
ff#.olltationa. constr'\letion permits.. or licen.ses cnnted by a lot
tery. Thus. it is the firm intent of the Conferees that for any mass
communications media service in which t.he Commission deter
min.. use of a lottery is aj)propriate. it should retain itl present
ant.i-traffickinl rules (47 C.F.R. 73.3591 \1981)) or devise similar
protections to help ensure that t.he very purposes sought to be
achieved by the preference scheme be fulfilled. Moreover, the Com-
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mission should require that the appJ:car:t ~~at :s actually awarded
the license certifies that they have not er.tered ;r.tJ any agreement,
explicit or implicit, to transfer to another ;:larty after a period of
:ime any station construction permit or :i~er.se awarded. If those
eiii'!ble for preferences were simply applying for licer.ses for the
purpose of obtaming a quick prollt on :he saie of the station once
the license is awarded. the entire lottery preference mechar.ism
would be undermIned.

AdlnlIL~tt'/""g 'he s~ste'll of J''llld",,' 'ei~,:"""._Tht: C.')mtnis·
sion's administration of the random selection S'istem wl1l differ de·
pending on whether the licenses are to be g?an':ed for the media of
mass communications or for non,media serVices. The lottery proce·
dure for the latter is extremely simple. with each applicant for a
given license reeeiving a selection probability of l/x. where x
equals the total number of applicants.

The random selection system for mass communications media li·
censes. on the other hand. must take into account preferences for
ownership of few or no mass communications media entities, and
preferences for minority ownership, along with the total number of
applicants for a given license.

The Conferees intend that the media ownership preference be
computed prior to the minority ownership preference. Those appli·
cants with no controlling ownership in mass communications
media should receive a ruted relative preference of 2:1; applicants
with controlling interest in one. two. Or three mass communica
tions media entities should receive a ruted relative preference of
1.5:1. Applicants with controlling in~rest in more than three mass
communications media entities or in at least one entity servin, the
city of license should receive no media ownership preference. Fol
lowing the award of media ownership preferences (where applica
ble). each applicant's selection probability should be normaliud
(i.'., adjusted to reflect its actual probability of bein, selected).
taking into account the total number of applicants in the lottery.

The Conferees are concerned that their objective of increasing
media diversity by pantin, preferences in the administration of a
lot~ry sys~m will be diluted in instances where the number of ap
plicants for a given license is large. It is important to ensure that
the media ownership preference will have an appreciable impact
on the results of the selection process. The award of preferences.
therefore. is not only intended to ensure that the lottery process is
conducted in a way which guarantees the consideration of certain
criteria which are of primary sisnificance in the comparative hear
in, r,rocesa. but it is also in~nded to create a process which is
hi(h y outeome-oriented in term. of furthering the actual granting
of licenses to thOle applicants who would most further diversity ob
jectives.

Thus, the Commistion must ensure that the sum of the selection
probabilities of all applicants deservin, of a media ownership pref-'
erence be no leu than .40 for any given instance in which the lot
tery is being used. even if after the award of the media ownership
preference the a,grecated selection probabilities of all such a{)pli
cants awarded this preference totals less than olO percent. The Con
ferees intend that this be accomplished by adjusting the normalized
selection probabilities of each applicant deserving of a media own,
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To :llnend ~he Communications Act of 1934 to promote diversity in broadca~ting.

DI THE SE~ATE OF THE l.;:'iTED STATES

AtJGt:ST 10 (legislative day, .\t:Gt:ST 6), 1984

~. WILSON I£or himself. ~. Isotrl'E. :dr. HATCH. and }Ir. KEssEDY) intro
duced the following bill; which was read twice and referred to the Committee
on Commerce. Science. and Transportation

A BILL
To amend the Communica.tions Act of 1934 to promote

diversity in broadcasting.

1 Be it enacted by the Senate and HO'U3e of Representa

2 tives of the United States of America in Congress assembled,

3 That this Act ma.y be cited as the "Diversity in Broadcasting

4 Act of 1984".

5 SEC. 2. Part I of title ill of the Communications Act of

8'" 1934 (47 U.S.C. 301 et seq.) is amended by adding at the

7 end thereof the following new section:

8 "RESTRICTIONS ON OWNERSHIP

9 "SEC. 333. (a) The Commission ma.y not a.ppove an ap-

10· plica.tion for a television broadcasting sta.tion license or for 1


